
EX PARTE OR LATE FILED

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

18 FEB 1993

Honorable Bob Graham
United States Senator
Post Of"f"ice Box 3050
Tallahassee, FL 32315

Dear Senator Graham:

i~?cJ!JDill) 1/14.
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IN REPLY REFER TO:

8310-MEA
CN9300408

RECEIVED

MAR 221993

Thank you f"or your letter on behalf" of" Werner w. Haardt, Chairman, Cable
Television Committee, Greater Naples Civic Association (GNCA), Naples,
Florida.

Your constituent's comments in MM Docket 92-266, concerning cable rates, have
been placed in the record of this proceeding.

Sincerely,
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Respond to the attention of Sharon McLanahan in
the Tallahassee, FL office.



~obGraham
P'IoI'i4D

UnReel States Senate
Washington, D.C.

Federal Communications Commission
OffIce of Congressional Affairs
Room 808, 1919 M Street
Washington, D.C. 20554

beloseel js a le't'ter frOlll one of my eons'tj'tuen'ts who has eonc:erns
whjch COllIe under 'the jurjsdjctjon of your agency.

I would appree1a'te your rev1etT1ng 'this s1'tua't1on and prov1d1ng me
.,,1'th an approprja'te response. Please d1ree't your reply 'tOI

Sharon Mclanahan
Office of Senator Bob Graham
Post Office Box 3050
Tallahassee, FL 32315

904/422-6100

Your eoopera't1on and ass1stance are apprec1ated.

Ji1'th Jdnd regards,

Sincerely,

Un1'ted States Sena'tor

Constituent's Name:

Mr. Werner +!o.o.vdt
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P4.GES TRANSMITTED: __g__

v-·- --. -- ----
GREATER NAPLES CIVIC ASSOCIATION

378 Goodlette Road S.
Naples, FL 33940

Naples Civic Association

: 261-0071

: 202 224-2237

: Jeremy Bronson t Office of Senator Bob Graham

HMENTS: PLEASE CALL 813 262-2424 IF THIS TRANSMITTAL IS 'NOT
P PERLY REC):IVED.

i. px-opoeing 'to adopt the ftbenchJu.rktt aetb.,d ot
B tting rates for cable television. This vill not acco~liBh
" at the Congress intended. Please' ask_ Senator Grahaa' to
f vor 'the return on investment .etbod. Please see' att.aoh~d.

, I

I
I
I
I

Thanks,

Duke Haard:t ' I

Chairman ; , I !
, I I

Cable Televisi~n Co~~

"
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GREATER NAPLES CIVIC ASSOCIATION
318 Goodlette Road Sou~h

Naples. Florida 33940

lU:SPOHSE TO NO'l'IOE OF PROPOSED RULBHAIONG:
'BJl:DERAL COMHUNICATIONS COMMISSION

lllatter of

aplementation of
ections of the Cable
elevision Conauaer
roteetion and CO.petition

t of 1992

)
1
}
1
]
]
)

NN Docket 92-266

..,
I: .

BA,CKGROUND I'

he federal gO\7erruaent' S invo1veaent in local gQvernm.en~"s
uthority is unfortunate and has proven to be highi.,. ..
etrimental t.o co_un!t1.es • ...

.i

'.

:.

OVERVIEW

NCA sees cable television much like any other local
overnaent eontr~tor. Cable tel~viaioD provides a
erviceon behalf of sover~entt for which local
overnaent is responsible. Local governaent provides
he JIleans (rights of way), t.he author1t,.. (franohise) and
he ho.es passed (residents) for cable television to .
unction. Local government aust have the authority
o cQfttro1 its local cable te1eviBion franchisee,
Deluding flexibilit~ tor rate regulation.

'he Greater Naples Civic AssociatioD (GNCA) is an
~ndependentt non-profit research and co.-unity action
group with 660 me.bers in the 8reate~ Naples, Florida,
rea. It was established in 1926. Since cable televis~on
as introduced in the Naples area in the late 1960 r s, .,

CA has been a citizens' advocate.

I

I
I
I
I
l
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ncluding an 8.5X increase announced by the Naples' area
abl~ operator 'to be illpl.meot;ed P.brua~ 1, 1993, rate.
ill have inereased 151X for the preferred ba.icand 166X
or additional outlets sinee de-regulation in 1986~ The
atest increase was announced after the effective date of
be Cable Act of 1~92.

able subscribera are required to subscribe to either 12
hannel. at $16.43 ($1.31 per channel per .anth) or 49 .

fhannelS for $24.20. Kost of t.he s1snif1cant.1Y-V.ieWed : ~

atel1ite ch4nnels formerl.,. within the 24 chanae1m
n 1986 (mostly between channels 2 throuch 13) have beeD
istributed throughout the preferred basic service

1

ni-l~-q3 6R,37PM P002 #13



·.TRol 18 •93 09: 28

i
j

I
I
I

• I

I

:1~, !
eating a "forced upgrade" situation.

e ao-called "bulk rate~ agree~nt8 have been diS4Strous
o our co.-unitT with aulti-faailT rates noW in etfect

low B8 $4.95 per aonth per unit. for c.b1e Bervice
ackages for which single-fa-iiy residents PAY over $30
er month. Local ,overn.eots need the auth~rit)", to

Bure "that a cable" operator does not 'I.e aingle-taaily
ervice revenues to offset losses in the multi-faaiIT
rket.

ooal govern.ents have been un.abIe to respond to e~ther
he rate or channel-lineup iSBues. Cable television is
rimari1,. a local iSBue. Therefore I maxiaua authorit7
raitted un~~r The 1992 Cable Act ~hould be reBt~red to

10_l. llove= OF POSITIONS ON FCC PROPOSALS .i

K f t"ti --GNCA agrees with FCC's position
that local governaent be the authority to determine
the existenoe or non-egistenee of "effective
competition."

~~~~~~~~~~~~~~AA~~1~'o~n~--GNCAagrees with the'
for franchise authority

·0 S 'ce r--GNCA disagrees with
the FCC's propoaed position to regulate basic
service tiers b)' the "benchmarking" aetbod,
utilizing existing industry data to determine
the "benchmark." GNCA believes thai: industZ7
data is inadequate because ot lack of an,. .isnificalit,·
aature "effective co.petition" in the United States' '
and there are too many local variables for
"benchmarking- to be an accurate and appropriate
.e'thod. GNCA instead proposea the retur:n-on
investment method, identifying appropriate and
reasonable revenues. expenses and a rate or rates
which provides a reaaonable profit. There is
considerable governmental experience regulating
public utilities includins benchaarks on profit
levels from those industries whether they be
telephone, electric, water and sewer or natural
gas. We also urge rate rollback authority be grante~

local government, with additional authority to'orde~

rate refunds for excessive charges since the effeotive
date of The Cable Act of 1992 in December, 1992.

"

t e --GNCA disagrees
with the FCC's proposed position of the "benohllarking··
method. on the saae grounds enu.erated above. We
also urge the BCe to include in its rules the
authority for rate rollback and rate refunds fo~

excessive charges since the etfectiv~ date of. The
Cable Act of 1992.

Rl"l?~1('lfl'71



JA-f 18 '93 09:29
I

I
I

I'
GNCA POSITIONS

EFFBOTIVB COMPETITION

e ~ind ~be FCC proposed rule that franchise auth~ri~ies:

ake the deteraination as to whether or not effective
o.petition exists reasonable.

FRANCHISE AUTHORITY CDTIFICATION

e find reaaonable the pce proposed rule on fraDcbise
uthority certification. The FCC's proposed safe~ard that
hefranchlse &uthorit7 aust tile ita intent with·the
ranchtse holder provides for the opportunity tor. filing
f objections by the franchise holder. GNCA wO\ll~' also:'
uggest that the franchise authorit~ be requi~ed to
uthorize the tiling with the FCC in a public aeeting at
hicb time public eo.-ents must be heard.

REGULATIONS GOVERNING RATES OF THB BASIC SERVICE TIER::

MCA supports a return-on-invest.ent (cost-of-se~ice)

ethodology for determining rates on the basic service
ier. In doing 80, we express concern over the FCC's
roposed "benchmarking." The concept of "benchBarking h is
ne that we think is difficult if not impossible to
stabllsh in cable.

ft has several inherent problells: ..

t. Benchmarking would depend upon an identifiable', bona
l

:

I
' fide competitive rate. The c08Petltion that has

existed in the ceble i~ulJt:ry has not been bani:.. fide
co.petition becauae of several factors:

a. There are few mature overbuilds which enco~p&ag
the entire franchise area. Overbuilds tend· to
be in the high penetration. densely populated
area.s. Al.o8t. all overbui1ds in :Florida have
been purchased by the ori.lnally-traDchiae~
cable operator and been discontinued. Municipal
8)"8teas use low-interest bond IlOlle,., do not pay
franchise tees and use shared facilities pkid fo~
by 'taxes. Therefore t the ratea .unicipal ~725teu

charge are not rates set by the co.petitiv~ aark~t.

b. MKDS .yet... are ~oncentrated in urban area~.

Few are mature and none offer the channel i

selection of traditional cable. MMDS also does
not offer the convenience of cable in recept.ion
of "off air channels." DBS has not had anY
substantial ef'tect on the cable market.

c. Cable coapetitors have not been able to acguire
program-ing on a trul7 co.petiti~e baBia.

3



d. Basic service has not been the objaet of '
co.petition. TypicaII.T. satellite channel-a\. have
been the appeal to the subscriber. :

'93 99:29 6NCA e82 PeS
I

"Bench-arkinc· does not account for the fac~ tba~

.ost cable programaers are owned by cable oper$tora. ,
Soae cable progr~ing coats with our cable o~rator;;
have inc~eas$d over 500X in the past five year.. Ca~~e
prograamers have becoae involved in "bidding w~rsft
with broadcasters. The net result 1s conawaers
are now paying tor proera.s they used to see
on broadcaat channels for treet i.e. NFL football.
Adaittedly. this issue is acre pertinent in th~
discussion of the additional tier regulation but
applies to the basic tier regulation as well.
Regulators, in order to determine the appropriate rat,e.,.
_\1st have the authority to determine if the coats are
reasonable, i.e. programming costs. The .ajortcable
companiea who own cable programmers could deciae if
they can't make the profit they want in offeri~g cab~e

service they will lI.ake in cable prograalling. tt ia ..
interesting to note ~hat cable programaers &dv~rtising

revenues have substantially increased while their rates
to the cable systems haVe also dramatically in~reased.

• We do not see how -benchma.rking" could take into
ccount the many factors which should provide for
Ifferences in rates based upon local operating
anditions:

a. penetration levels and homes per mile
b. advertising revenues and other sources or

additiona.l revenues tsuch a.s pay per view,
pay television. telecommunications aervicea,
tower rent, etc.

e. the age of' t.he cable B7BteID
d. overall channel capacity and aaenities ot the

cable system . },
! .

How does ·'benchmarking" differentiate by rateis a '
co.-unity Which ~ants a state-of-the-art 550~. ;:.
two-way fiber optics Bystea while another is ~atiaf~ed

with a 300 ahz. older coaxial syste.? .,

How will "benchmarking- addres$ rate roll backs?
Our cable operator is iaposing an 8.5% increa,e

i
afte~ the effective date of the statute and ahly ,
65 days before the rules go into effect. aat~
roll backs must be addressed in any tor.ula. :

"Benchmarking" does not define reasonable prafl
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About 40X of the Naples area system is co~rised of I

aulti-taaily subscribers, ...07 of whom have been
granted deeply-discounted rates, resulting fro. .
so-called ~co~etition" when SKATV operators entered:'
the market. These rates are far below the BiDile I

faally rate--$4.95 eo.pared for expanded service
with t.wo outlets co.pared to tbe same level of
service tor Bingle-fa.Ily subsc~iber8 at $30
per month. We believe the _u1ti-faai17 units' Oil ..

discounted rates are being subsidized by 8insle-fami~~
units. This is not an unco~on situation wherein SHA~
operators, free of regulation and the burden of
serving less dense areas. have caused $ignific~t
disruption in fairness in pricing between tr,pes at
Bubscribers4 How ~ill "benchmarking" addreaa :
this unique market condition? Basic service alone 18,

rarely if ever offer-ed by SNATV operators. Therefor~,
will z-cliable data be available on baSlie service "
charges? The Cable Act requires "a cable operator ; ~ .
shall have a rate structure, for the provis1on:of cabie
se:rvice, that. is uniform. through-out the iEe()eraphic ::
area." How is the Fee·s benchmark rate going to'address

1 a unifo~ rate without considering rate of ret~rn? How
j w~ll the benchllark rate protect the cable' 8~bscriber!'
1 froll cross subsidies between classes of subscribers?':
1 Local govern.ents need the authority to keep cable .
1 operators fro. cross subsidizing classes of se~ices~:
I ;' ! ;

T. How is "benchmarking" going to develop a fair .tADda~d
1 for additional outlets? Additional outlets have littl~
·1 or no overhead. Yet prices for additional outlets h.ve
i substantially increased since de-regulation, l8SS in: ;
i the Naples area. A return-of-investaent methocf 6ou1df'
l pinpoint the cost of additional outlets and de~elop 4n

appropriate rate. ..!,
~11e the statute establishes a

substantially

additi
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rocess is required by bond covenants and usually;
rforaed by consulting rate specialists. :

..i8aioners should also kaep in .ind ~hat conA~rs

e a1ready payin, tor regulatorT efforts of local
ove~naents through franchise fees. Frankly, since
ate de-regulation in 1986. local go~ernmentB hav~ enjoy,ed
windfall because the regulatory l"equlreaents we:re ..

ignificant17 reduced but the franchise fees were~not i~
ur area. - ;;

,
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e do suggest that the FCC could simplify the process
eturn on investment by establishing the process *nd
actors thereof which are usually the baai. of dia
Sree.ent. We recognize the FCC has proposed sta~dard
ccounting methods. . !'

: :

REGULATION OF UNREASONABLE RATES

n conclusion, local governaents which want to use the I:
• I : I

etu~n on inves~ent should not be precluded from·doing!.
o by 'FCC regulations. It the FCC adopts a "bencbarking"
rocess, GNCA suggests that the FCC allow 100a1 "
overnments or cable operators to opt for the cost-of
ervice (return on investment) method to validate~or
nvalidate the benchmark rate. This does Dot impiy we
gree with the benchmark rate process. GNCA does'not.

;,- ::,
,

I

I ; ~
r posi tieD and JIlany of our argusa.ents against bei.lc~rk'

ates for basic cable service regulation also appi7 to the
C's require_ent to regula~e unrea.onable ~ates.· ou~ ':

dditional coaments include:
:,

1. The Cable Act not oulT requires that the FCC : ,
consider charges for similar services b.,. other ,.
systellls and history of rates but a1ao the ~verbe~:

costs and incomes :fro. other sources. We question
how tl benchmarking" can address the particu:J.ar i ~
situation in each franchise area without chnsider~
ing total revenues, total e~enses and a ~son-;
able profit. We arg'U.e that the FCC will be un.ab~'
to determine tne "reasonableness" ot the tier ra~e

or rates without considering the inco.e, overhead
and protlt levels fro. non-regulated servibes :: .
offered by the cable operator suoh as P&y-p,r-viewt
pay television and advertising. The POC should .'
keep in mind that oable is on the verge of;a "
signifioant entry into additional tel_
communication services using existing cable
television plants. Bow will "beDcm.arking~ I:'

p~tect cable subscribers from crosa-.ub.ial~ati~1
OnlY a rate-of-retu~n p~ooeSB can &Cco.pli~h tba~.

2. While we understand the FCC'~ concern about
consumers' abilit7 to file a complaint if rate-

6
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of-return (~o.t of servioel procedures ..rl
adopted. we suggest that this can remedied:by
requiring that cable operators be obligated to
provide the required data to local franchi$e
authorities and those authorities be requited to::
reasonably assist in filing the complaint.~

3. We do not find any appropriate justificati~n tor
restraint of release of financial inforaatton by
the cable operator to the franchise authoritT. 11te'
.ere fact that the cable operator is regulated '
indicates there is no significant co.pet~ttOD. ,
Therefore, the proprietary argulIlent is not:. val.l.d
one. This disclosure should include rates 'paid to
progr...ers to protect consumers fro. unre.sonabie
prograJlUller rate•• the majorit)f" ot whioh are '


